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Digests of Recent Opinions _ 


LAW — Ordinance estopped from 


MUNICIPAL nforcing the or 
requiring municipal employees dinance by reason of its long non 


within the city 
employment 


to reside for niorcement 
continued held Held: A 
valid titution 
municipality may not exercise 
gated power unreason- 
the court will not in- 
tervene unless unreasonableness rights are n 
is clearly established. jualified by 
—Before it can be said that the 
police power delegated to local 
government must remain in- 
because of legislative pre- ish 
it must be clear that where 
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emption, h 
the legislature intended to oc- time insist 
% cupy the field or declared a ernm 
' ty contrary to the local ac- 
y ANTED ooNsTITU TIONAL LAW — The 
+ rights conferred by Art 1, Sec. 
1 of the Constitution are sub- 
ject to the police power and 
any enactment made under that 1 
power having a rational basis i ivan 
, _| in furtherance of public welfare 
ANTE mi he © aj > 
must be upheld against the 
claim of violation of Art 1, Sec 
—The wisdom of an enactment is 
\Wrerip 1° the legislative branch, not 
_ “| the judiciary, so long as the SIS za ae 
XA power to adopt it exists. Continued on page <, Col. 2 
"y ud ATUTES — MUNICIPAL LAW 
— Statutes governing specific Hartman Elected To 


situations in a given area leave 
vit of the remainder of the area not 
thereby to local home 


A.B.A. Family Law 
Section Council 


covered 


rule in absence of legislative in- Studying ( alifornia’ Conciliation 

tent to the contrary. Practice 

VIL SERVICE — While under ay ee - 

the Civil Service Act the com- renga anenge ate: : Fagaeail 

mission has power to review the od inet ek eae pias e = 

reasonableness of the removal Se ae gee e ‘ 

of a municipal employee, it does : : e ses = : 

not have exclusive authority to ee oo ge Inte 

prescribe the causes for remov- | 7). ce a fe ae 
such authority remaining in ~ ry B " Mid- 


the municipality subject to the 


i ment of reasonableness ray ‘ha conne 
RTS RDINANCES — ESTOPPEL — ia enna oral Least ec pen SS 
« § Ordinances are not repealed by ~ °°)? i ian 


magtion ner is emtorcement Of... °°. Oak eee 
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I to void contract with 
1intiff Male court should make 
I 1 these matters 
and (4) ‘that the city is (Continued on page 3, col. 4) 
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Jacob S. Glickenh 
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Court. 
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yintment 
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rior Court 
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as Judge 
District 


‘Address By Justice Alb 
And Number of 


New Jersey Law Journal (81 N. J 
L. J. 509) editorialized as follows: 
“An interesting analysis of 
some of the problems generated 
by the growing number of re- 
ported judicial opinions ap- 
peared in the September 11 
1958 issue (81 NJ.LJ. 461). It 
was a refreshing analysis be- 
cause while most complaints are 
by the unhappy litigant and are 
directed to the result, this one 
was directed to the common 





Deadline Set For Rule 
Amendment Suggestions 


In the New Jersey Law Journal 


of November 13, 1958 the Su- 
preme Court announced the ap- 


the Committee on 
Rules receive and consider 
uggestions for amendments or 
additions to the rules. The Com 
mittee met for this purpose dur- 
mid-winter meeting 


te Bar 


pointment of 


+ 
LO 


yf 





ing the 





ved a numt 


members of the 





shed 
Judicial 
te 


request 
tions for rules 
ments be in 
Adminis 
Courts 
February 27 
received after 
have to be held f 
Y 


year. 


trative 
no later. ‘thar mn FFE 
1959 Suggestions 
that date will 


or considerati 


Atomic Radiation And 
Workmens Compensation 
Conference Subject 


State ‘Ls LW 
employment 


Does 


ade quate ly 
hazards of 





radiation? 
This is one of the key questions 
which will be discussed at the 


irst Annual Governor’s Confer- 


nce on Workmen’s Compensa- 
tion, to be held here on February 
25 and 26. 

Sol D. Kapelsohn, General 


to 


the New Jersey C.1.O. 
7 St. Clair, Counsel to 
Mutual Casualty In- 
surance Company of Boston, will 
ebate this aspect of the atomic 
age on eee 26. Stephen Lor- 
enz of Newark, Supervisi Dep- 
uty Director of the Workmen’s 
Compensation Division, will mod- 
rate the discussion. 


erate tne 
Kapelsohn, general and 





Counsel 





the Li 





ne 


Ne 


7 ; T- 
1egisia- 


tive counsel to the New Jersey 
State C.1.O. since its inception, is 
the senior member of the Newark 


law firm of Kapelsohn, Lerner, 
Leuchter & Reitman. He is Vice 
President of the Essex County 
Heart Association and a member 
of the Committee on Atomic En- 
ergy and Radiation Safety of the 
N. J. Department of Labor and 
Industry. 

St. Clair, life-long insurance 
attorney, is currently serving on 
the Advisory Panel on Employee 
Radiation Hazards and Work- 
men’s Compensation Problems, 
appointed by the Congressional 
Joint Committee on Atomic En- 
ergy. 


ert E. Burling On Length 
Judicial Opinions 


riginated 
the bench 
another 


and 
of 


of all 
member 


burden 
from a 
This 


or 


was followed by 


ons Also 
Approved by Senate pe een 
; You are all undoubtedly famil- 
Senati nM jav con- !ar with Blaise Pascall’s obser- 
t} nents of Vation that “I have made this 
r Cou Frederick |Jetter rather long only because | egitoria] on the same topic sev- 
all and C.1 1s Schetting I have not had time to make it pera] weeks later at 81 N. J. L. J. 
as Justices f New Jersey shorter.”” Much the same contro- 524 referred to the work of the 
Supreme C Hall will Versy is currently revolving supreme Court Committee on 
succeed Justi mA.Wach- round the topic “The Length Opinions, observing: 
enf nd Ju Schettino will and Number of Judicial Opin- “The committee’s report was 
succeed Ju ry Heher | !O0NS. A short time ago the approved by the Court. As a 
result a committee on publi- 
cation of opinions was then 


established and is still in oper- 


ation. All the principles are 
available, all that is necessary 
is their sound and vigorous 


application.” 
AS 
Bear 


of the 


1939, Charles A. 


President 


early 


‘dsley ¥; 


as 
Esq., former 
American Bar Association, 
in his remarks to the Illinois 
State and Chicago Bar Associa- 
tions, offered as a suggestion 
(and I might add that he was 
addressing a conclave assembled 


Ill- 


+1 


to honor the Justices of the 

inois Supreme Court) that the 
lawyers present to each appel- 
late judge a sign to hang in his 
Chambers with an accompany- 


Beards- 
that 


ing letter. The letter Mr. 

ley courageously ventured 

evening reads in part: 
“Dear Judge: 
“We respectfully 


request you 











to hang the companying 
rn in your chambers, where 
Lv ice it yu dictate 
your opinions 
It will serve as a reminder 
tnat f we are to continue to 
practice law, we must buy and 
provide office space for the 
many volumes of law reports 
in which your opinions are 
rinted. At the present time 
these vy reports are costing 
l of doliars per year, 
ina ar after year your opin- 
ons are etting longer and 
longer 
When di neg yur opinions 
ylease remember! it in effect 








Ss iy for every 

yrd, evel line ind every 

page f ould greatly appre- 

iate your being as brief as 

you _— be if you were send- 
_ing he slegrams prepaid.” 


cacaiamaie 
in suitable 


to e 


sign, pre- 
bold print so 
rision, would 


Ac 
sumably 


scape 


WARNING! 
TO APPELLATE COURT 
JUDGES 
YOUR OPINIONS ARE COLLECT 
TELEGRAMS TO LAWYERS. 
DON’T BANKRUPT THEM! 
As Chairman of Supreme 


Court Committee on Opinions in 
1950 (whose report is reprinted 
at 73 N. J. L. J. 177 as adopted by 
the Supreme Court) considerable 


was devoted to the problem 








of the length and form of and 
re porting judicial opinions. 

In New Jersey, all Supreme 
Court opinions are reported. In 
the interest of conservation, 
other opinions may be reported 
where: 

1. The decision determines a 


new or important question of 
law. 

The decision involved the 
state or federal constitution. 
. The decision changes or re- 
verses an established prin- 
ciple of law. 

The decision is based upon 
a matter of practice and 
procedure not theretofore 
authoritatively determined. 


“(Continued on page 8, col. 1D 


iw) 


*Address delivered before the Cumberland 
Ass'n at Millville on January 






Bar 


Page Two 


NEW JERSEY LAW JOURNAL, THURSDAY, FEBRUARY 19, 1959 


82 N. J. L. J. Index Pag, 

















DIGESTS OF RECENT OPINIONS 


MUNICIPAL LAW—R:S. 52:27-4 
is not self-executing on occur- 





(Continued trom page 1) 


revenues. And, the legislature 
may commit the matter to the 
local government for decision, as 
it has done here under the Home 
Rule Act and Optional Municipal 
Charter Act, absent supervening 
legislation. The wisdom of such 
enactments is for the legislative 
bodies, not for the courts. 
Plaintiffs contend that the or- 
dinance, even if reasonable when 
enacted in 1932 is unreasonable 
now because of housing conditions 
and hence constitutes an unrea- 
sonable exercise of a delegated 
power. Assuming that an ordin- 
ance reasonable when adopted 
may fall for unreasonabieness be- 


rence of the conditions there- 
in specified but requires formal 
action by the Municipal Fin- 
ance Commission or the Court 
to terminate the Commission’s 
authority. 

—A municipality in which the 
Municipal Finance Commis- 


tive unit. It is argued that it fol- 
lows that the legislature deter- 
mined that continued residence 
shall not be required of other pub- 
lic servants, and that the ordin- 
a violates this legislative pol- 
icy. But the most that can be 
said is that with respect to the 
enumerated officers and employees sion is operating may sell its 
the legislature decided not to lands at private sale under 
ieave the matter to local discre- R.S. 52:27-29.1 until the Com- 
tion and that the areas not cov- mission’s authority is formally 
ered by legislation were left terminated. 
] 1 determination on the prin-|—A taxpayer may seek appro- 
ciple of home rule. Had the legis- priate judicial aid to have au- 
lature intended to restrain local thority of Municipal Finance 
action it would likely have said Commission terminated where 
ly 3efore it ¢ 41d he conceives conditions of R.S. 
qd 54:27-4 are met. 
—A taxpayer may 
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of R.S. 52:27-4 
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During the Easter 
March 27, 1959 to April 


4 inclusive, Judge John B. Mec. © 
ine han has been designated a 
Superior Court judge on du:;« © 
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purpose of hearing « 

rs. Judge McGe 
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(Tel. Oldfield 3-63 2 
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DIGESTS OF RECENT OPINIONS 


NEGLIGENCE — There is only there t} 

"one standard of care, that care neg] 

“Ss hich a reasonable man would In its -harge tl} 
: under the circum- se) 











times charged n 





exercise 


gree of care required varies failure 
according to the risk involved, 

as the reasonable man would 

so behave. 

_JIn the usual case both the turn} larged it 
quantum of hazard and the duty “to exercise grea 
juantum of care are for jury ¢ ek an opp 
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determination but where hu- make such a left turn 


experience uniformly tur. Cyphers objected 
ests the amount of care a portion of the charge 
man should exer- inst the us f 


reasonable 


cise in a given circumstance t é Subs 
the court may fix the amount ent a message t 
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and take this factual ] ! nsid 
from the jury. his matter The lI 
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stances, but the amount or de- in the conventional ter 


was no evidence of 
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3 ch that a driver making a intended to make a U-turn fro. 
é tur must exercise great K position it was | d 
care and seek an opportune [tO exercise re nd t 
moment. eek an opportune na ke 
—Suggested charge as to duty in icn ieit turn and tnat iW he 
U-turn cases given. failed to exercise such great 
ed the dut 


—\j passenger in an automobile t#en he violatea the a 
is under no duty to warn the (ti¢ V I , NM nin 
driver unless (1) the passen- (tl nstitutes 
ger is aware of the hazard and y} S ODJ¢ 
2) circumstances indicate to 
him that the driver is unaware The 


























I from an opini 
We. C. J. rendered Fet ecause tl u 
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f care a reason ie man should 
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uired re law 
us ry the 
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late the nciples. 
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e ultimate t ight fa risk 

djudged to é and a 

rrelatively 1 up degree 
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need not be on the alert or watch 


the road and himself 





tl reason 

b danger. A con- 
ry ild encourage 
isquieting interfer and be 
more mischievous than service- 
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29. Under the 1947 New Jersey , known, high society fashion de- | you anticipate and what argu- Raheine- oe a ae 
Constitution, signer, conducts an annual show | ment ould you make to meet cedurai nature and alas nan 
(a) May the Legislature pro- in New York for the display of ‘em a bin gy aeabigantelnen haga 
vide by law that no municipality his “new creations” before their 33. Fa On July 1, 1958, affirmed on all four grounds 
shall have jurisdiction to regu- | Sale in certain exclusive stores.| Smith, % ; oT his petition to the Supreme 
late or control traffic within its Admission is by invitation to N. J. w rt for certilc 
municipal boundaries, and customers and stores selling hi: McCar j udgment 
transfer such power to a new dresse He engages Marilyn, a ark, N. J. As he passed through 
agency of the State? famous model, to model a num- the intersection at South Street, | cedural 
(b) May the Legislature au- ber of unusually beautiful and truck y X Baking Co. | the two mer 
thorize local Boards of Educa- expensive dresses at the show d operated by Jones, entered urged by P as 
tion to require vaccination of | Three days later, and before! “{cCarter Highway from the u) If -certi 
school children as a prerequisite Decor’s d are offered for ght of Smith and collided with | is P foreclosed n sing su 
to their admission to public Sale in his at uthorize -d stores, the t r, damaging Smith’s | additi grounc 
schools? Blatz Depé art t Store in New- r 1 injuring him ee b) Would vou se dif- 
(c) May the Legislature au- ark. N. J., w et is a Well known XB Co. was aN. J. corpor- | fe, h rious 
thorize trial without a jury of Store joins to a middle class | ation, having its principal office | sroy irged reas for 
the issue of mental incompet- trade, advertises that Blatz is in Je y City, N. J., and Jones certj t involves questio 
ency in a proceeding for the ap- selling “the latest New York a No, 233 Sixth Avenue rising under the ‘due process ee Rafe 
pointment of a guardian of a fashions” all this month in its N York Cit ise of the United States Con- de a a 
mental incompetent owning real downtown Newark store, ind Assumin p t ti : : nied 
property? that it are being modeled by « du t 1egliger yuld l 
(d) May the Legislature pro- Marily Decor learns that the! y Jones, drav ) 
vide by law for the presentation | dresses being sold by Blatz are b tated S lved n f 
of evidence against a defend- | almost identical copies of thos« idgment agains nd the F 
ant in a criminal proceeding model — by Marilyn at his n | ¢ nd Jone sio b t 3 
through a deposition of a wit- fashicn show, and that she . 34 O e basis of t Facts affirmance solely on procedural What snould be the finding is 
ness taken under oath? supplied Blatz with sketche th in Question 33 above ground | \ 
(e) May the Superior Court, made from memory, of the Z ; Weis — LD is-4 t in cer-/ ul rges : 
Chancery Division, enforce, dresses she had modeled at De- _ - - eps ea — tificat titled t ef and 0-3. X Box Co. a N 
through contempt proceedings, Cor’s, in consideration of a three “"') @"* ss a * ie = argue n appeal, grounds for poration. sued D. a 
a judgment in favor of a vend- | months’ modeling contract with {*" >" >°* sg otk gcc, ”*  affirmanc: f th t of New Jersey. in the 
for special performance of a/Blatz at a very high salary. De- “ ?8**S (0. ane woes other than those uj perior Court ’ 
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answer in each case us - ape ’ <) from vi gi wit sane tetas poste sie (Answer any two of the Co. D filed a third-part 
30. State whether you concur | Ploying Marilyn to model for -) State the effect of a pre following five questions) plaint in the same 
with the following proposition Blatz; and (3) from advertising | order on the pleadings. 5 sega . oe against M Stocking Ci 
Ranetne ene -|that Blatz is selling “the latest 35. On the basis of the Facts , O-}. 7 died domiciled in land corporation, de 
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AT THE ESSEX COUNTY BAR ASS'N DINNER TO RETIRING JUSTICE WILLIAM A. WACHENFELD 
February 10, 1959 


Downtown Club, Newark 














b ee: 
1. Bernard M. Shanley, Inez M. Stanziale and James 
McKenna. 
Ba Peter W. Thomas, Herman D. Michels and Warren 
unn. 
..: Hon. Alexander P. Waugh and Hon. Mark A. 
PUlvan. Jr. 
4 Hon. William A. Wachenfeld, Guest of Honor; 


Leon W. Kapp and David Stoffer, President of the Essex 
County Bar Ass’n, looking at portrait of Justice Wachen- 
feld by artist who painted Rockefeller family and other 
celebrities. 

5. Fred G. Stickel, II] and Fred G. Stickel, Jr. 

6. Hon, Frederick W. Hall and Chief Justice Joseph 
Weintraub. 





7. Arthur Slavitt and Maurice H. Pressler. 
8. Ernest F. Keer, Jr. and Charles Danzig. 
9. Herbert E. Greenstone and Jerome L. Kessler. 
10. (Seated) Julius Wildstein, Hon. C. Thomas Schet- 
tino, John J. Budd. (Rear) Bernard Protzel, Morris N. 
Hartman and Bernard S. Wildstein. 
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OFFICERS David Rothberg 
President—Victor R. King Saul Neivert 
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Philip Dean Cohen John T. Glennon, Chairman 
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Louis C. Lehmann, Jr. William B. Kaufman 
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John B. Stone John R. Sailer 
J. Jerome Kaplon Robert V. 5S 
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John T. Soja ‘arroll K. Sellers, Chairman Ne J 







Orlando H. Dey 
Harold Pierson 
Peter L. Hughe 
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Nelson F. Stamle: Sore vis tt e formula 1 and followed 
Military lid Sala i eee Special Committee to Report on <pecting communications within | M 
as ao ee a John Mackenzie the Lawyer Referr al Service Plan +), cencies, for there is the 1 
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Florida Supreme Court Upholds Conviction of Essex Weekly Call 
Miami Cameramen PERIOR COURT AND 


and not upon themselves.” FRIDAY, F ay sRY 2 


The Florida Supreme Court 5 
recently upheld unanimously a Meanwhile, members of the : é : 
contempt of court conviction ABA special committee studyin: 1s der P. Waugh, Room 226° 
against two. Miami television the proposed revision of Judical Che ie ; 
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North Seymour of New 
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and San Antonio trial jud 
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